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 UNITED STATES OF AMERICA 
 NATIONAL TRANSPORTATION SAFETY BOARD 
 WASHINGTON, D.C. 
 
 Adopted by the NATIONAL TRANSPORTATION SAFETY BOARD 
 at its office in Washington, D.C. 
 on the 29th day of January, 2008 
 
 
 
   __________________________________ 
                                     ) 
   ROBERT A. STURGELL,               ) 
   Acting Administrator,             ) 
   Federal Aviation Administration,  ) 
                                     ) 
                  Complainant,       ) 
                                     )    Docket SE-17829 
             v.                      ) 
                                     ) 
   DONALD C. ROUNDS,                 ) 
                                     ) 
                  Respondent.        ) 
                                     ) 
   __________________________________) 
 
 
 OPINION AND ORDER
 

 Respondent appeals the written initial decision of 

Administrative Law Judge William R. Mullins, issued July 9, 

2007,1 following a March 6, 2007 evidentiary hearing.  By that 

decision, the law judge affirmed an order of the Administrator 

suspending respondent’s airline transport pilot (ATP) 

                                                 
1 A copy of the decisional order is attached. 
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certificate for 120 days, based on violations of 14 C.F.R. 

§§ 91.13(a)2 and 91.111(a).3  We deny respondent’s appeal. 

 The Administrator’s September 21, 2006 order functions as 

the complaint, and alleges that, on July 30, 2005, respondent 

was the pilot-in-command of a T-33 aircraft, on a flight near 

Oshkosh, Wisconsin.  The Administrator also alleges that, during 

this flight, respondent approached a Mitsubishi MU-2 aircraft, 

overtook it from underneath, and pulled up very close in front 

of that aircraft, thereby creating a collision hazard, in 

violation of § 91.111(a).  The Administrator alleges that such 

operation was careless and endangered the lives and property of 

others, in violation of § 91.13(a).   

 At the hearing, the Administrator presented the testimony 

of the pilot of the MU-2 (Dr. Marius Maxwell), and the FAA 

aviation safety inspector who investigated the incident (Daniel 

McKinney).  Dr. Maxwell testified that he received his private 

pilot certificate in 1979 or 1980, and then got his commercial 

pilot certificate and instrument rating in the late 1980’s or 

early 1990’s.  Since that time, he added a private rotorcraft 

and single-engine sea rating, and also received training in air 

                                                 
2 Section 91.13(a) prohibits operation of an aircraft in a 
careless or reckless manner so as to endanger the life or 
property of another person. 

3 Section 91.111(a) prohibits operation of an aircraft so close 
to another aircraft as to create a collision hazard. 
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combat maneuvers, after he became interested in warbirds and 

bought a P-51 Mustang, a MiG-17, and the MU-2.  He also owns an 

aerobatic aircraft, the Extra 300L.  Dr. Maxwell testified that, 

during combat maneuver instruction, he had the opportunity to 

maneuver in close proximity to other aircraft, within about 500 

or 600 feet.  It was in training for flying the P-51 that he met 

and received instruction from respondent.   

 Dr. Maxwell testified that, on July 30, 2005, respondent 

pulled up in front of him he was flying his MU-2 on approach to 

the Oshkosh Airport.  He said that respondent’s bright red T-33 

pulled up very sharply in front of his MU-2 approximately 100 to 

200 feet away, that it was a near-vertical, very fast pull up, 

that the aircraft was not accelerating away from him, that they 

were closing very fast, and that he banked abruptly to the left 

and “slammed through” the jet wake.  He testified that he heard 

laughter on the radio.  Dr. Tim Gill, a passenger in the MU-2, 

in a statement regarding the incident, stated that a red jet 

aircraft appeared in front of them, about 200 feet away.   

 Respondent presented the testimony of Phillip Boushard, who 

was his passenger in the T-33.  Mr. Boushard testified that he 

simply did not see another aircraft.  Respondent also presented 

the testimony of Francis DeJoseph, a retired FAA inspector, who 

testified that he reviewed the statements of Dr. Maxwell and his 

passenger, Dr. Gill, and that he did not believe them because of 
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the differences in their accounts of the incident.  Finally, 

respondent presented the testimony of Mr. Kay Eckhart, a classic 

jet enthusiast and T-33 pilot.  Mr. Eckhart testified that, in 

his opinion, the incident could not have happened the way that 

Dr. Maxwell described it.  Respondent also testified at the 

hearing. 

 The law judge affirmed the Administrator’s order based on a 

determination of credibility.  The law judge summarized witness 

testimony and reviewed the evidence in the record in determining 

that Dr. Maxwell was more credible, “given the circumstances of 

this case, and as supported by his passenger, Dr. Tim Gill,” 

than respondent.  Written Initial Decision at 10.  In weighing 

the evidence and assessing the credibility of each witness, the 

law judge concluded that the Administrator had shown that 

respondent violated §§ 91.13(a) and 91.111(a).  

 One of respondent’s two arguments on appeal is that the law 

judge’s credibility findings were erroneous and contrary to the 

weight of the evidence.  Respondent’s other argument is that he 

was denied due process.  The Administrator opposes respondent’s 

arguments and urges us to affirm the law judge’s decision. 

 We have held that our law judges are in the best position 

to evaluate witnesses’ credibility.4  We have also held that 

                                                 

 

4 Administrator v. Taylor, NTSB Order No. EA-4509 (1996) (the law 
judge sees and hears the witnesses, and he is in the best 
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credibility determinations are “within the exclusive province of 

the law judge,” unless the law judge has made the determinations 

“in an arbitrary or capricious manner.”5  In this regard, the 

Board is free to reject testimony that a law judge has accepted 

when the Board finds that the testimony is inherently incredible 

or inconsistent with the overwhelming weight of the evidence.6  

Therefore, where parties challenge a law judge’s credibility 

determinations, the Board will not reverse the determinations 

unless they are arbitrary, capricious, or clearly erroneous.7   

 Respondent first argues that there is no credible evidence 

to support Dr. Maxwell’s version of the events.  Respondent’s 

Appeal Br. at 18-23.  Respondent focuses, unnecessarily in our 

view, on the term “near midair collision,” and appears to use 

the terms “collision hazard” and “near midair collision” 

interchangeably.  The allegation is not that respondent created 

a “near midair collision,” but that he created a collision 

hazard.  The term “collision hazard” is not defined in the 
                                                 
(..continued) 
position to evaluate their credibility).   

5 Administrator v. Kocsis, 4 NTSB 461, 465 n.23 (1982); see also 
Administrator v. Smith, 5 NTSB 1560, 1563 (1986); Administrator 
v. Sanders, 4 NTSB 1062 (1983).   

6 Administrator v. Blossom, 7 NTSB 76, 77 (1990) (citing 
Administrator v. Powell, 4 NTSB 642, 645 (1983); Administrator 
v. Klayer, 1 NTSB 982, 983 (1970); and Administrator v. Chirino, 
5 NTSB 1661, 1663 (1987)).   

7 Smith, supra at 1563. 
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regulations, nor is it defined in the FAA’s Aeronautical 

Information Manual (AIM).  We note that the AIM is not 

regulatory in nature, but rather “provide[s] the aviation 

community with basic flight information and ATC procedures....”  

See AIM, Preface.  The AIM does define the term “near midair 

collision,” however: 

A near midair collision is defined as an incident 
associated with the operation of an aircraft in which 
a possibility of collision occurs as a result of 
proximity of less than 500 feet to another aircraft, 
or a report is received from a pilot or a flight crew 
member stating that a collision hazard existed between 
two or more aircraft. 
 

AIM, paragraph 7-6-3.b., 2005 version.  It is that definition 

upon which respondent unnecessarily relies in pressing his 

argument that he did not violate § 91.111, Operating near 

another aircraft, the pertinent subsection of which prohibits 

operation of an aircraft so close to another aircraft as to 

create a collision hazard.  The key issue before us is whether 

respondent brought his T-33 so close to Dr. Maxwell’s MU-2 as to 

create a collision hazard.  For the purpose of argument, it does 

not matter whether respondent caused or almost caused a near 

midair collision; it does not matter whether respondent came 

within 50 feet or 5,000 feet of the MU-2.  What matters is 

whether respondent operated his aircraft so close to another 

aircraft as to create a collision hazard.  Depending on the 

circumstances, the distance could have been more or less than 
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the 500 feet upon which respondent wants to rely.  As we have 

previously held:  

proximity is not the only relevant consideration in 
determining whether a collision hazard exists.  The 
fact that an experienced pilot feels compelled to take 
evasive action to avoid a collision is itself 
acceptable evidence of a potential collision hazard.8  
 

 With regard to the law judge’s credibility determinations, 

respondent has not shown that the determinations were arbitrary, 

capricious, or contrary to the weight of the evidence, and we 

find that they were not. 

 As to respondent’s second argument, he contends that he was 

denied due process of law in that the FAA’s investigation of the 

alleged incident was cursory and did not follow the FAA’s 

internal guidance for such investigations, and that the law 

judge “summarily dismissed” respondent’s due process argument 

before the close of the hearing.  First, we reject respondent’s 

complaint regarding the FAA’s investigation.  “We do not judge 

the quality or extent of the Administrator’s investigation.  The 

Administrator has the burden of proof and a poor investigation 

                                                 
8 Administrator v. Reinhold, NTSB Order No. EA-4185 at 9 (1994), 
citing Administrator v. Tamargo, NTSB Order No. EA-4087 (1994) 
(50-foot separation); Administrator v. Willbanks, 3 NTSB 3632 
(1981) (1000-foot lateral and 500-foot vertical separation); and 
Administrator v. Werner, 3 NTSB 2082 (1979) (fact that aircraft 
may not have come closer than 3000 feet is not grounds for 
reversing a charge of careless or reckless operation when a 
highly experienced pilot felt respondent was close enough to 
prompt him to take evasive action so as not to have a midair 
collision).   
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can result in dismissal of the complaint....”  Administrator v. 

Moore, NTSB Order No. EA-4992 at 8 (2002). 

 Respondent cites several cases for the proposition that a 

government agency is bound to follow its own rules.9  Respondent 

misunderstands the holding in these cases and their lack of 

application to the instant case.  The cases that respondent 

relies upon are cases interpreting agency rules which confer a 

benefit upon a respondent.  The agency rules that respondent 

attacks here are not rules that confer a benefit upon him, but 

are rules that guide FAA employees in the investigation of 

incidents that may impact air safety.10  Randall deals with the 

question regarding what evidence the FAA can use in pursuing 

enforcement action.  Mr. Randall objected to the use of certain 

evidence at his hearing.  The Board’s ruling was that it would 

not allow the Administrator to rely on that evidence in its 

                                                 
9 See Respondent’s Appeal Brief at 6, citing Administrator v. 
Randall, 3 NTSB 3624 (1981); Vitarelli v. Seaton, 359 U.S. 535 
(1959); Service v. Dulles, 354 U.S. 363, 388 (1957); United 
States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 267 (1954). 

10 See Barrie v. Federal Aviation Administration, 16 Fed. Appx. 
930, 934 (10th Cir. 2001) (unpublished) (“the FAA orders do not 
provide aircraft operators with any rights; the orders exist as 
guides to inspectors. ...  The purpose of the order is to aid 
inspectors in carrying out FAA policies. ...  Unlike other cases 
in which Accardi applies, these [] orders do not purport to 
provide aircraft operators with any procedural or substantive 
rights. ...  Thus, even if the inspectors violated the ... 
policies in question, the violations do not bear on the 
propriety of Barrie’s suspended pilot certificate”). 
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enforcement action, when the Administrator’s own written policy 

stated that, in the circumstances of that case, that type of 

evidence would not be used to support an enforcement action.  

The cases that respondent cites have no application to the 

present case.   

 Finally, respondent argues that he was denied due process 

because the law judge “formed an unalterable view of the due 

process issue prior to the closing arguments,” in violation of 

the Board’s Rules of Practice.11  Respondent complains about the 

law judge stating, as to respondent’s due process arguments: 

The facts are, and it’s clear in the evidence that the 
Administrator did not follow their order.  And the 
reason they didn’t follow their order is the way this 
thing arrived on their doorstep.  And you can raise 
that issue in your brief in general to preserve it at 
the Board level, but I’m not going to deal with it 
anymore. 
 

Tr. at 189.  What respondent does not provide, however, is the 

context of those comments.  Immediately preceding the quoted 

sentences is: 

                                                 
11 Respondent cited 49 C.F.R. § 821.39, which provides that: 

At the hearing, the law judge shall give the parties 
adequate opportunity for the presentation of arguments 
in support of, or in opposition to, motions, 
objections and proposed rulings.  Prior to the 
issuance of the initial decision, the parties shall be 
afforded a reasonable opportunity to submit for 
consideration proposed findings and conclusions, and 
supporting reasons therefor. 
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I want you to go wherever you want to go but I want 
findings of fact in there but you don’t need to waste 
your time on specific findings of fact.   

 
Furthermore, the context is that the law judge had just asked 

for written briefs for closing argument.  Tr. at 186.  In 

clarification and in asking specifically for proposed findings 

of fact, the law judge stated: 

And I will address those, except those issues that 
have been resolved and that is the motion in limine, 
the issues raised in the motion for directed verdict, 
and I’m talking about the FAA and what has been 
suggested as their failure to follow procedure.  You 
can raise those issues.  I probably won’t address 
those in the findings of fact because I’ve already 
dealt with that. 

 
Tr. at 186-87.  Respondent’s counsel subsequently sought 

clarification regarding the law judge’s directions, asking, “You 

do or do not want argument about the FAA investigation in your 

brief?”  Tr. at 188.  The law judge replied: 

I just don’t think it needs to be in your findings of 
fact.  I think I’ve dealt with that because that way 
you can have it preserved in the next level [of 
appeal]. 

 
Well, I’m not saying not to raise the constitutional 
issues.  That’s not in the findings of fact. 

 
Id.  It is clear from this exchange that the law judge certainly 

did not preclude respondent from arguing about any due process 

issues.  Respondent did, in fact, present extensive argument on 

the due process issue in his post-hearing closing argument 

brief, devoting about 7 pages of an 18-page brief to it, and 
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including 4 of 13 proposed findings of fact regarding the issue.  

Respondent cites Administrator v. Simonye, 4 NTSB 159 (1982), in 

support of his argument.  That case is readily distinguished.  

The Board remanded Simonye to the law judge based on the 

Administrator’s appeal, because the law judge actually indicated 

before closing argument that she was dismissing the alcoholic 

beverages charges, because she was “not satisfied with the proof 

of those charges....”  Id. at 160.  The Board noted that, while 

it would not normally be receptive to an argument suggesting 

that the law judge may have overlooked certain evidence because 

the law judge did not specifically mention it,  

In this instance the Administrator’s argument must be 
evaluated in light of the fact that he was not given 
the opportunity to argue any of the evidence bearing 
on the [alcoholic beverages] charges.   

 
Id. at 161 (emphasis in original).  The Board’s remand for 

further proceedings and argument was limited to the alcoholic 

beverages charges.  Id.  Respondent was not so aggrieved here.   

 Now we must discuss an issue not raised by respondent.  In 

commenting on his credibility determinations, the law judge made 

the statement that respondent was “entitled to less credibility, 

particularly in light of his history involving a similar 

incident.”  Written Initial Decision at 10.  He was referring to 

an incident years before the current allegations, in which an 

aircraft piloted by respondent approached a law enforcement 
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helicopter that an acquaintance was piloting and, admittedly, 

overtook it from underneath, and pulled up very close in front 

of the helicopter, when the helicopter was only 300 feet above 

the ground.  There was no enforcement action for that incident; 

apparently it was not reported to the FAA.  At any rate, such 

evidence would not likely be allowed under the Federal Rules of 

Evidence, which generally forbid the admission of evidence of 

other crimes, wrongs, or acts to show that a person acted in 

conformity therewith.12  We believe that it was error for the law 

judge to consider this in making his credibility determination.  

However, the law judge had already credited the testimony of 

Dr. Maxwell (“[t]he testimony of Dr. Maxwell is more credible 

given the circumstances of this case”) before he made the 

statement regarding respondent’s credibility, and we note his 

use of the word “particularly” in qualifying his assessment.   

 Upon consideration of the briefs of the parties and the 

entire record, the Board finds that safety in air commerce or 

air transportation and the public interest require affirmation 

of the law judge’s decision.   

 ACCORDINGLY, IT IS ORDERED THAT: 

 1. Respondent’s appeal is denied; 

2. The law judge’s decision is affirmed; and 
                                                 
12 See Federal Rule of Evidence 404(b); see also, Administrator 
v. Arizona Aviation Avionics, NTSB Order No. EA-4861 at n.9 
(2000) (discussing Federal Rule of Evidence 404(a)).   
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3. The 120-day suspension of respondent’s ATP certificate  

shall begin 30 days after the service date indicated on this 

opinion and order.13

 
ROSENKER, Chairman, SUMWALT, Vice Chairman, and HERSMAN, 
HIGGINS, and CHEALANDER, Members of the Board, concurred in the 
above opinion and order. 

                                                 
13 For the purpose of this order, respondent must physically 
surrender his certificate to a representative of the Federal 
Aviation Administration pursuant to 14 C.F.R. § 61.19(g). 
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